SETTLEMENT AGREEMENT

I PARTIES

This Settlement Agreement ("Agreement") is entered into between the United
States of America ("United States"), acting through the Civil Division of the United
States Department of Justice, the United States Attorney for the _Middle District of
Tennessee, and the Office of Inspector General of the Department of Health and Human
Services ("OIG-HHS"); Hunt Memorial Hospital District for its Hospital Presbyterian
Hospital of Greenville ("Presbyterian"); and the gui tam relator, Barry Steeley ("Relator”)
(the United States and all of the foregoing persons or entities are hereafter collectively
referred to as "the Parfies"), through their authorized representatives.

I PREAMBLE

As a preamble to this Agreemgnt, the Parties agree to the following:

Al Presbyterian is provider of hospital services located at 4215 Joe Ramsey
Boulevard, Greenville, Texas.

B. The United States contends that Presbyterian submitted or caused to be
submitted, claims for payment to the Medicare Program ("Medicare™), Title XVIII of the
Social Security Act, 42 U.S.C. §§ 1395-1395ggg and to the Medicaid program (codified
in42 U.S.C. §§ 1396-1396v, Title XIX of the Social Security Act, as amended) for the
inpatient freatment of Medicare beneficiaries.

C. On or around August 25, 1997, Barry Steeley (the “Relator™) filed a gui
tam complaint under seal alleging violations of the False Claims Act by Presbyterian in

the case styled United States ex rel. Barry Steeley v. Birman Managed Care, Inc., ef al.,
Civil Action No. 3:97-0893 (M.D. Tenn.) (the "Qui Tam Action").
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D. Medicare payments to a hospital for inpatient freatment rendered to a
beneficiary generally are based upon the beneficiary’s “principal diagnosis," as
determined by the hospital.

E. The Medicare Program r.e.zh'es up;:n participating hospitals to prc;perly
indicate the principal diagnosis through the use of standard diagnosis codes.!

F, The United States investigated the allegations in the Qui Tam Action
regarding inpatient payment claims submitied to Medicare by Presbyterian for patients
with the principal diagnosis codes of 482.83 (pneumonia due to gram negative bacteria);
482.89 (pneumonia other specified bactera); and 507.0 (food/vomﬁ poeumonitis).

G. This Agreement governs the Relator’s claims against Presbyterian based
on the conduct alleged in the Qui Tam Action, and the civil claims the United States
contends that it has against Presbyterian under the False Claims Act, 31 U.S.C.

§§ 3729-3733, and other federal statutes and/or common law doctrnes as more
specifically identified in Paragraph 4 below, for engaging in the following alleged
conduct during the perdod from October 1, 1996 through July 31, 1998 (the "Covered
Period"): Presbyterian submitted or caused to be submitted claims to Medicare with the
principal diagnosis codes 482.83 (pneumonia due to gram negative Bacteria); 482.89
(pneumonia other specified bacteria); and 507.0 (food/vomit pneumonitis) that were not
supported by the comesponding medical records (hereinafter referred to as the "Covered
Conduct"). The United States alleges that, as a result of these claims, Presbyterian
received payments from Medicare to which it was not entitled.

H. Presbyterian has provided documents and information in response to the

United States' investigation of the Covered Conduct, including patient files for which

! International Classification of Diseases, 9th Revision, Clinicel Modification (*ICD-9-CM™).
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claims were submitted to the Medicare Program with the principal diagnosis codes of
482.83 (pneumonia due to gram negative bacteria); 482.89 (pneumonia other specified
bactéria;); and 507.0 (food/vomit pneﬁmonitis). Presbyterian represents that such
response has been truthfind, accurate, an(; compl;zie to the best of its knowledge “and
ability.

L Presbyterian does not admit the contentions of the United States as set

- forth in Paragraph G above and as set forth in the Qui Tam Actian..

L In order to avoid the delay, uncertainty, inconvenience and expense of
profracted litigation of these claims, the Parties reach a full and final settlement as set
forth below.

II. TERMS AND CONDITIONS

NOW, THEREFORE, in cénsideraﬁon of the mutual promises, covenants, and
obligations set forth below, and for good and valuable consideration as stated herein, the
Parties agree as follows:

L Immediately upon execution of this Agreement by all Parties, Presbyterian
shall pay to the United States $406,718 (the "Settlement Amount”) by electronic funds
transfer pursuant to written instructions to be provided by the Civil Division of the
United States Department of Justice.

2, Presbyterian agrees to cooperate fully and truthfully with the United
States' investigation of individuals and entities not released in this Agresment, for the
Covered Conduct. Upon reasonable notice, Presbyterian will make reasonable efforts to
facilitate access to, and encourage the cooperation of, its directors, officers, and

employees for interviews and testimony, consistent with the rights and privileges of such
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individuals, and will furnish to the United States, upon reasonable request, all
nonprivileged documents and records in its possession, custody, or control relating to the
Covered Conduct, _ & -

3 Presbyterian fully and ﬁ;auy rel;:as&c the United States, its ageﬁciés,
employees, servants, and agents, and Relator from any claims (including attorney’s fees,
costs, and expenses of every kind and however denominated) which Presbyterian has
asserted, could have asserted, or may assert in the fiuture against the United States, its
agencies, employees, servants, and agents, or Relator related to the Covered Conduct and
the United States’ investigation and prosecution thereof

4. Subject to the exceptions in Paragraph 6 below, in consideration of the
obligations of Presbyterian set forth in this Agreement, conditioned upon Presbyterian's
payment in full of the Settlement Amount, the United States (on behalf of itself, its
officers, agents, and its agencies and departments referenced above in Paragraph 3),
agrees to release Presbyterian from any civil or administrative monetary claim the United
States has or may have under the False Claims Act, 31 U.S.C. §§ 3729-3733; the Civil
Monetary Penalties Law, 42 U.S.C. § 1320a-7z; the Program Fraud Civil Remedies Act,
31 US.C. §§ 3801-3812 or the common law fheories of payment by mistalke, unjust
enrichment, breach of contract and fraud, for the Covered Conduct. The United States
expressly reserves any claims against any entities and individuals other than
Presbyterian,

5. In consideration of the obligations of Presbyterian in this Agreement,
including the requirements of Preshyterian under the Corporate Integrity Agreement

(CIA) incorporated by reference, conditioned upon Presbyterian's full payment of the
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Settlement Amount, the OIG-HHS releases Presbyterian and agrees to refrain from
instituting, directing, or maintaining any administratiﬁe action seeking exclusion from the
Me&ica;rc, Médicaid, or other Federal health care programs (as defined in 42 U.S.C. §
1320a-7b(f)) against Presbyterian undez; .42 U.S:C. § 1320a-7a (Civil Monetarj Penalties
Law), or 42 U.S.C. § 1320a-7(b)(7) (permissive exclusion), for the Covered Conduct,
except as reserved in Paragraph 6 below, and as reserved in this Paragraph. The OIG-
HHS expressly reserves all rights to comply with any statutory obligations to exclude
Presbyterian from Medicare, Medicaid, or other Federal health care programs under 42
U.S.C. § 1320a-7(a)(mandatory exclusion) based upon the Covered Conduct.' Nothing in
this Paragraph precludes the OIG-HHS from taking action against entities or persons, or
for conduct and practices, for which civil claims have been reserved in Paragraph 6,
below.

6. Notwithstanding any term of this Agreement, specifically reserved and
excluded from the scope and terms of this Agreement as to any entity or person
(including Presbyterian and the Relator) are any and all of the following:

| (1)  Any civil, criminal, or administrative claims arising under
Title 26, U.S. Code (Internal Revenue Code);

(2)  Any criminal Hability;

(3)  Except as explicitly stated in this Agreement, any
administrative liability, incluaing mandatory exclusion from Federal health care
programs;

(4)  Any liability to the United States (or its agencies) for any

conduct other than the Covered Conduct;
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(5)  Any liability based upon such obligations as are created by

(6) Any ﬁébility for express or implied warranty claims or
e claims tor defective or deficient products or services, including quality of goods and -
ceh, provioed by Presbyterian

(7)  Any liability for personal injury or property damage or for

“her conseauendal damages ansing from the Covered Conduct;

(8)  Any liability based on a failure to deliver items or services

(9)  Any liability of individuals, including officers and

Presoyterian has entered into a CIA with OIG-HHS, attached as Exhibit
wimel is incorporated into this Agreement by reference. Presbyterian will
sredinndy upon execution of this Agreement implement its obligations under the CIA.
Presbyterian waives and will not assert any defenses it may have to any
nee pEossCulion of administrative action relating to the Covered Conduct, whick
iz gy be based in whole or in part on a contention that, under the Double
sopardy Clause in the Fifth Ameﬁdment or Excessive Fines Clause in the Eighth

e of the Constitution, this Agreement bars a remedy sought in such criminal

uiion or administrative action. Presbyterian agrees that this Agreement is not

srpose or effect. Nothing in this Paragraph or any other provision of this

w conetitutes an agreement by the United States concerning the characterization




of the Settlement Amount for purposes of the Internal Revenue Laws, Title 26 of the
United States Code.

9. The Settlement Amount that Presbyterian must pay pursuant to this
Agreement by electronic wire fransfer la;irsuant-to Paragraph 1 above, shall not" be
decreased as a result of the denial of claims for payment now being withheld from
payment by any Medicare carrier or intermediary, or any state payer, related to the
Covered Conduct; and Presbyterian agrees not to resubmit to any Medicare carrier or
intermediary or any state payer any previously denied claims related to the Covered
Conduct, and agrees not to appeal any such denials of claims.

10. Presbyterian agrees to the following:
(a) Unallowable Costs Defined: that alt costs (as defined in the
Federal Acquisition Regulation (FAR) 48 C.F.R. § 31.205-47 and in Titles XVIII and
XIX of the Social Security Act, 42 U.S.C. §§ 1395-1395ggg and 1396-1396v, and the
regulations and official program directives promulgated thereunder) incurred by or on
behalf of Presbyterian, its present or former officers, directors, employzes, sharcholders,
and agents in connection with the following shall be "unallowable costs" on government
contracts and under the Medicars Program, Medicaid Program, TRICARE Program, and
Federal Employees Health Benefits Program (FEHBP):
(1) the matters covered by this Agreement,
{(2) the United States’ audit(s) and civil investigations(s) of

the matters covered by this Agreement,
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(3) Presbyterian’s investigation, defense, and any corrective
oo underiaken in direct response to the United States * audit(s) and investigation in
weotion with the matters covered by this Agreement (including attomey’s fees),
(4) the negot;aﬁon a;1d performance of this Agreemént, and
(5) the payment Presbyterian makes to the United States
aisant wothis Agreement and any payments that Presbyterian may make to Relator,
st eosis and attorneys fees, and

(6) the negotiation of, and obligations undertaken pursuant to

@ Retain an independent review organization to

perform annual reviews as described in Section II of the

CIA; and

(1i)  prepare and submit reports to the OIG-HHS.
mweyer, wothing in this Paragraph 10 that may apply to the obligations undertaken

cvrsuans o the LA affects the status of costs that are not allowable based on any other

=, "uneliowable costs™).

(b} Future Treatment of Unallowable Costs: These unallowable costs

il be separsisly determined and accounted for by Presbyterian, and Presbyterian shall

it cherps suck unallowable costs directly or indirectly to any confracts with the United

iy Stare Medicaid Program, or seek payment for such unallowable costs

boany cosi report, cost statement, information statement, or payment request

i Befiween
cavkwiorign g




submitted by Presbyterian or any of its subsidiaries to the Medicare, Medicaid,

TRICARE, VA, or FEHBP Programs.

“(¢)  Treatment of Unallowable Costs Previously Submitted for
Payment: Presbyterian further agrees tﬂét Wlthm 90 days of the Effective Date of this
Agreement, it shall identify to applicable Medicare and TRICARE fiscal intermediaries,
carriers, and/or contractors, and Medicaid, VA, and FEHBP fiscal agents, any
unallowable costs (as defined in this Pafagraph) included in payments previously sought
from the United States, or any State Medicaid Program, including, but not limited to,
payments sought in any cost reports, cost statements, information reports, or payment
requests already submitted by Presbyterian or any of its subsidiaries, and shall request,
and agree, that such cost reports, cost statements, information reports, or payment
requests, even if already settled, be adjusted to account for the effect of the inclusion of
the unallowable coéts. Presbyterian agrees that the United States, at a minimum, shall be
entitled to recdup from Presbyterian any overpayment plus applicable interest and
penalties as a result of the inclusion of such unallowable costs on previously-submitted
cost reports, information reports, cost statements, or requests for payment.

Any payment due after the adjustents have been made shall be paid to the
United States pursuant to the direction of the Department of Justice, and/or the affected
agencies. The United States reserves its rights to disagree with any calculations
submitted by Presbyterian or any of its subsidiaries on the effect of inclusion of
unallowable costs (as defined in this Paragraph) on Presbyterian or any of its

subsidiaries’ cost reports, cost statements, or information reports. Nothing in this
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Agreement shall constitute a waiver of the rights of the United States to examine or
reexaming the unallowable costs described in this Paragraph.

11.  This Agreement is intended to be for the benefit of the Parties, and their
successors and assigns, only and by thjs.-insmxt;;ent the Parties do not release aﬁy claims
against any other person or entity (other than Presbyterian). This agreement is not
intended to be for the benefit of Birman Managed Care, Inc., Birman & Associates, Inc.,
and David N. Birman, M.D., and by this instrument the United States does not release
any claims agéiﬂst Birman Managed Care, Inc., Birman & Associates, Inc., and David N.
Birman, M.D.

12. Presbyterian agrees that it shall not seek payment for any of the health
care billings covered by this Agreement from any health care beneficiaries or their
parents or sponsors. Presbyterian waives any causes of action against these beneficiaries
or their parents or sponsors based upon the claims for payment covered by this
Agreement.

13. After this Agreement is executed and the Settlement Amount is received
by the United Siates, the United States and Relator will notify the United States District
Court for the Middle District of Tennessee that (2) the Parties have reached a settisment;
and (b) pursuant to this settlement the Parties have stipulated that: (i) the Relator
dismisses all claims in the Qui Tam Action with prejudice as to him, and (ii) the United
States dismisses with prejudice only those claims in the Qui Tam Action related to the
Covered Conduct against Presbyterian, and the claims in the Qui Tam Action unrelated to

the Covered Conduct are dismissed without prejudice as to the United States.
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14, Subject to the exceptions in Paragraph 6 above, in consideration of the
ob]jgaiions of Presbyterian in this Agreement, conditionsd upon Presbyierian's full
payment of the Settlement Amount, Relator, for himself and for his heirs, successors,
attorneys, agents, and assigns, agrees to -reiease‘Presbyta:ian from any civil mdnetary
claim the United States has or may have for the Covered Conduct under the False Claims
Act, 31 U.S.C. §§ 3729-3733.

15. Conditioned upon receipt of $ 15,000 from Presbyterian for attorney's
fees and costs under 31 U.S.C. § 3730(d), Relator, for himself and for his heirs,
successors, attorneys, agents, and assigns, agrees to release Presbyterian from any
liability to Relator arising from the filing of the Qui Tam Action, or under 31 U.S.C. §
3730(d) for expenses or attomey’s fees and costs.

16. Conditioned upon Presbyterian's payment in full of the Settlement
Amount, Relator shall receive from the United States a payment amounting to 17% of the
Settlement Amount. The United States shall pay Relator this amount within a reasonable
time after Presbyterian pays the Settlement Amount. It is expressly understood and
agreed that the United States in no way promises, guarantees, nor is liable to Relator for
the collection or payment of any funds pursuant to this Agreement or the payment or any
Relator's share payments except as provided herein for funds actually collected and
received by the United States.

17. On receipt of the payment described in Paragraph 16 above, Relator, for
himself and for his heirs, successors, attorneys, agents, and assigns, agrees to release the
United States, its officers, agents, and employees, from any claims arising from or

relating to 31 U.S.C. § 3730 in connection with this Qui Tam Action, or arising from the
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filing of the Qui Tam Action, including 31 U.S.C. §§ 3730(b), (c), (c)(5), (d), and (d)(1)
in connection with this Qui Tam Action. The relator agrees and confirms that this
Agreement i§ fair, adequate, and reasonable under all the circumstances, pursuant to 31
US.C. §.3730(0)2)(B).

18. Except as provided in Paragraph 15, the Parties shall bear their own legal
and other costs incurred in connection with this matter, including the preparation and
performance of this Agreement.

19. | Presbyterian represents that this Agreement is freely and voluntarily
entered into without any degree of duress or compulsion whatsoever.

20. This Agreement is governed by the laws of the United States. The
Parties agree that the exclusive jurisdiction and venue for any dispute arising between
and among the Parties under this Agi'eement shall be the United States District Court for
the Middle District of Tennessee, except that disputes arising under the CIA shall be
resolved exclusively under the dispute resolution provisions contained in Paragraph X of
the CIA.

21, This Agreement constifutes the complete agreement between the Parties.
This Agreement may not be amended except by written consen: of the Parties, except that
only Presbyterian and OIG-HHS must agree in writing to modification of the CIA.

22, All Parties consent to the United States’ disclosure of this Agreement,
and information about this Agreement, to the public.

23. The undersigned individuals signing this Agreement on behalf of
Presbyterian represent and warrant that they are authorized to execute this Agreement on

behalf of Presbyterian. The undersigned United States signatories represent that they are
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signing this Agreement in their official capacities and that they are authorized to execute
this Agreement. The Relator represents that he has the capacity to execute this
Agreement, and that he has read it in its entirety.

24, This Agreement may be:executt;.d in counterparts, each of whiéh
constitutes an original and all of which constifute one and the same agreement.

25. This Agreement is binding on the successors, transferees, and assigns of
the Parties.

26. This Agreement is effective on the date of signature of the last signatory
to the Agreement. Facsimiles of signatures shall constitute acceptable, binding

signatures for purposes of this Agreement.
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Assistant United States Attorney
Office of the

United States Attorney

Middle District of Tennessee

DATED: BY:

ROBERT J. MCAULIFFE
Trial Attorney
Civil Division
U.S. Department of Justice

DATED: BY:

LEWIS MORRIS

Chief Counsel to the Inspector General
Office of Counsel to the Inspector General
Office of Inspector General

United States Department of Health and
Human Services
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THE UNITED STATES OF AMERICA

DATED: ) BY:
‘ MICHAEL RODEN

Assistant United States Attorney
Office of the

United States Attorney

Middle District of Tennessee

DATED: | 1‘11}g°( BY: ﬁdw/s,{ /’(L‘!rbdt.(ﬁé.
B ROBERT J. MCAULIFFE
Trial Attorney
Civil Division
U.S. Department of Justice

// ,‘/;

- /’Z///QW
LEWIS MORRIS
Chief Counsel to the Inspector General
Office of Counsel to the Inspector General
Office of Inspector General
United States Department of Health and
Human Services

DATED: /{/ ?A’ '5/ BY:
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P MEMORIAL HOSPITAL DISTRICT FOR ITS HOSPITAL PRESBYTERIAN

-0

eri Beiween
Preshyierian

HOSPITAL OF GREENVILLE

BY:

LEAH CURTIS MORRIS, Esq.

Curtis, Alexander, McCampbell & Morris, P.C.
2708 Washingtion Street

P.O. Box 1256

Greenville, Texas 75403-1256

Counsel for Hunt Memorial Hospital District for
Its Hospital Presbyterian Hospital of Greenville

724
72/ &

Chairman, Board of Directors
Hunt Memorial Hospital District for Its Hospital
Presbyterian Hospital of Greenville
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RELATOR BARRY STEELEY

DATED:

DATED:
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BARRY STEELEY

W. CHARLES BAILEY, JR.
Simms Showers LLP.
Twenty Sounth Charles Street
Baltimore, Maryland 21201

Counsel for Relator
Barry Steeley



RELATOR BARRY STEELEY

oY /04 BY:

Twenty South Charles Street
Baltimore, Maryland 21201

Counsel for Relator
Barry Steeley
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